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IN THE SUPREME COURT OF THE STATE OF IDAHO
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)
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)
)

vs.
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(Minidoka Co. CR-2004-2628)

)
)

DANA LYD ELL SMITH,

)
)

Defendant-Appellant.

)
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Appeal from the District Court of the Fifth
Judicial District of the State of Idaho
In and For the County of Minidoka

HONORABLE RANDY J. STOKER
District Judge
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Boise, ID 83701
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(208) 334-2400
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II. ARGUMENT IN REPLY

A. Mr. Smith raised the claim presented on appeal in his pro se
motion and the claim has merit.
The state claims that Mr. Smith only challenged the method by which his
sentence was imposed, i.e., in the absence of a mental health evaluation prior to
sentencing. Brief of Respondent (State's Brief), pg. 4. It, however, ignores this
portion of the pre-printed pro se Rule 35 motion:
3. The Defendant believes:
[J]

The Court should reconsider its earlier sentence and
reduce the same on the following grounds, or,

[v]

The sentence is illegal and should be changed on the
following grounds.

(State the reasons you believe your sentence should be reduced. You
may add extra pages if necessary. Any additional documentation must
be attached hereto.)
Defendant was mentally incompetent and was tried, convicted,
sentence[d] and convicted [sic] while defendant was incompetent.

R 51 (capitalization corrected). Thus, directly below Mr. Smith's checkmark
indicating he believes that "[t]he sentence is illegal," he argues that he was
sentenced while incompetent. That is sufficient to present a Rule 35(a) claim as it is
well-established that pleadings "prepared by the prison inmate without the
assistance of counsel" must be construed liberally. Calhins v. May, 97 Idaho 402,
404, 545 P.2d 1008, 1010 (1976); Goff v. State, 91 Idaho ;36, 415 P.2d 679 (1966).

1

the claim Mr. Smith raises on appeal. 1
The state next argues that the claim in the Opening Brief "that Mr. Smith
was found to be incompetent and the trial court never found he had been restored to
competency" is "a false assertion." State's Brief, pg. 5. In fact, the state's assertion
is mistaken. ,Judge Melanson ordered an LC. § 18-211 competency evaluation. T
(No. 35216) (April 10, 2007), pg. 52, ln. 1-9. Richard V. Smith, Ph.D. did the
evaluation and wrote:
His ability to assist in his own defense presents a question, however.
He can and does ramble off rather inappropriately, both in terms of
content and style intermittently. In my view that likely seriously
impairs his ability to work systematically with his attorney in a
sustained fashion. That is, there are brief periods in which he appears
to be very lucid and very much on target. However, as indicated,
intermittently he gets off target, is fairly irrational, bizarre, and
grandiose. In those regards, [i]t is my opinion that he cannot effectively
and systematically work with his defense attorney in a sustained
fashion.
Smith Report, pg. 8 (in PSI) (italics added). 2 Dr. Smith believed that once Mr.
Smith's medications "bec[a]me effective then he could in all likelihood proceed with
the matters in court that he is currently facing." Id. The test for competency to
stand trial is whether a defendant has sufficient present ability to consult with his
lawyer with a reasonable degree of rational understanding and whether he has a

As noted in Mr. Smith's Opening Brief, "He also argued that the court did
not order a psychiatric exam pursuant to LC. § 19-2522 and that the court did not
take his mental illness into consideration at sentencing." Opening Brief, pg. 4-5.
That argument is not presented on appeal.
1

The state's quotations from Dr. Smith's report omit the italicized portion.
State's Brief, pg. 5.
2

2

rational, as well as factual, understanding of the proceedings against him. State

Hanson, 152 Idaho 314, 325, 271 P.3d 712, 723 (2012), citing Dunlap

u.

u.

State, 141

Idaho 50, 59, 106 P.3d 376, 385 (2004). Thus, Dr. Smith found that Mr. Smith was
incompetent to stand trial because he could not assist his attorney in a rational
manner, but that he likely could be returned to competency with proper medication.
However, Dr. Smith was never asked to determine whether Mr. Smith's medication
was working and the court never held a hearing prior to trial to determine whether
Mr. Smith was able to consult with his lawyer with a reasonable degree of rational
understanding.
In addition, the PSI 3 notes that prior to Dr. Smith's evaluation, Mr. Smith
had two competency evaluations in 2005. Rick Hawks, Ph.D. "viewed [Mr. Smith]
as not having the ability to adequately consult with his attorney." A second
evaluator, Beverly O'Connor, Ph.D., disagreed with Dr. Hawks on the competency
question, but agreed that Mr. Smith suffered from hallucinations. Of the three
competency evaluations, Dr. Smith's 2007 report was the most recent and the one
ordered by the court.
The state is correct that the court is required to determine the competency of
a defendant when the "defendant's fitness to proceed is drawn into question." See
State's Brief, pg. 6. Mr. Smith noted the same in his Opening Brief when he said

Mr. Smith asked that the PSI be forwarded as an Exhibit in his Amended
Notice of Appeal. It is also part of the record in Docket No. 35216, of which Mr.
Smith has asked the Court to take Judicial Notice.
3

3

"Mr. Smith is correct that he never had a competency hearing, nor was Mr. Smith's
fitness to proceed "determined by the court," as required by l.C. § 18-212(1)."
Opening Brief, pg. 4. 4 At the same, Dr. Smith found Mr. Smith to be not competent
and the court never found Mr. Smith to be competent prior to trial or sentencing.
Thus, Mr. Smith does not argue "that the trial court erred by finding him
competent" or that it erred by "making no finding on his competency; or by failing to
suspend the proceedings until he was competent," as hypothesized by the state. See
State's Brief, pg. 6. He argues that he was not competent when tried and then
sentenced. What makes his sentence illegal - as opposed to illegally imposed - is
that a sentence cannot be imposed upon an incompetent person. LC. § 18-210. The
state's observation that the exact same sentence could be imposed upon Mr. "Smith
once he is determined to be competent" is of no moment. State's Brief, pg. 6.
Competent people may be punished; incompetent people may not. LC. § 18-210. It
is illegal to sentence the former. 5
Mr. Smith's prose motion was timely because it raised a valid Rule 35(a)

As also previously noted, Mr. Smith's attorney, Denni:•Byington, told the
court, when Mr. Smith was not present, that Mr. Smith "had been found to be not
competent in aiding in his own defense to a certain degree." T (No. 35216) (June 4,
2007) pg. 69, In. 12 - pg. 70, In. 7. He went on to tell the court that Mr. Smith was
on the "medication that they have prescribed" and asked that a trial date be set.
The court set a trial date. Id.
4

The illogic of the state's argument is further demonstrated by substituting
"trial" for "sentence." No one would argue that trying an incompetent person is not
an illegal trial simply because the state could put him to the same trial "once he was
found to be competent." See State's Brief, pg. 6.
5

4

claim. The court erred in denying the motion as untimely.

B. Alternatively, the district court erred in denying Mr. Smith's
motion for appointment of counsel prior to ruling on the pending motions.
As noted in the Opening Brief, "fe]ven if this Court is not yet convinced of the
merits of the Rule 35(a) motion, or finds that the motion was not adequately raised

in the prose pleading, the order denying the motion should still be vacated and the
case remanded because the court failed to rule on Mr. Smith's motion for
appointment of counsel." Opening Brief, pg. 9 (emphasis added). All the state has
to say in this regard is the court did not err because "the district court lacked
jurisdiction to consider the motion. Because the court lacked jurisdiction, it also
lacked jurisdiction to appoint counsel for Smith to pursue his motion." State's Brief,
pg. 8. But as shown above and in the Opening Brief, Mr. Smith raised a valid Rule
35(a) claim.
Even if this Court has doubts about the merits of the claim, it is clear that
the district court has jurisdiction to correct an illegal sentence. I.C.R. 35(a). Since
Mr. Smith claimed his sentence was illegal, the court had jurisdiction to appoint
counsel. Even if the court's jurisdiction were in doubt, it is clear that "[t]he district
court has inherent power to pass upon its own jurisdiction." Skogerson v.

McConnell, 104 Idaho 863, 864, 664 P.2d 770, 771 (1983) citing, Robinson v.
Robinson, 70 Idaho 122, 128, 212 P.2d 1031, 1034 (1949); Haines v. State Insurance
Fund, 65 Idaho 450, 456, 145 P.2d 833, 835-36 (1944). Thus, the court had
jurisdiction to appoint counsel to present Mr. Smith's position that the court had
5

jurisdiction. However, the district court never ruled on the motion for appointment
of counsel. That was error under Charboneau v. State, 140 Idaho 789, 792-93, 102
P.3d 1108, 1111-12 (2004).

If the Court does not grant the requested Rule 35(a) relief, it should still
vacate the order denying the motion and remand with directions for the court to
appoint counsel.

III. CONCLUSION
Mr. Smith respectfully requests that this Court reverse the district court and
vacate the sentence as it is illegal.

~

DATED th~~ day of January, 2016.

~~;::~<Z "'c..-Attorney for Dana Smith
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